Criminal Law Fall 2004

Criminal law speaks to two audiences: 

1. General public: define what we can and cannot do.

2. State: defines when state can intervene in private lives, prevents arbitrary application of laws.

Textbook definition of crime:

actus reus + mens rea + circumstances + causation + result(sometimes)- defenses = crime.

I. Purposes of punishment

1. Incapacitation- focus on individual, assumes void won’t be filled by others and that person would commit another crime

2. Deterrence- focus on offense, assumes rational actors engage in cost v. benefit analysis, will get caught for crimes.

3. Retribution- in theory, embodies a limiting principle.  Prevents vigilante justice, restores victim to level prior to crime.

4. Rehabilitation- focus on individual, assumes actors interested in being rehabilitated

· Each purpose alone has problems; criminal law shaped by mixed theory of these purposes.

II. Defining culpability

A. Actus Reus- Culpable conduct

1. Criminal act/voluntariness:

· Procter v. State: Defendant convicted for keeping a place with intention or purpose of violating OK law preventing sale of alcohol.  Court overturned.  

· Intention of doing something illegal not a crime; there must be an act.  

· US v. Maldonado: Defendant convicted of drug possession in a sting operation.  Upheld.  Here, intent was coupled with unlawful act.  

· Blurring of act evidence and mental state evidence- sometimes act requirement is just proxy for mental state indicating culpability.

· Martin v. State: Defendant convicted of being drunk in public after police arrested him and took him to a highway.  Overturned.  

· Assumption of voluntary action in statute.  Court focuses narrowly on time of events- if expanded time scope, could argue that he got drunk voluntarily, therefore could be culpable. 

· Voluntary drunkeness not an excuse for crime.

· People v. Grant: Defendant convicted of assault outside of bar, wanted to use defense of automatism.  Court agreed that it could be a defense.  

· Automatism different from insanity- he is sane, but unable to voluntarily control his actions.

· People v. Decina: Defendant criminally liable when had epileptic seizure behind the wheel of car.  Defendant knew he could have seizure at any time, so driving meant disregarding possible consequences.  

· Courts make judgment calls on what actions are volitional and what time frame we consider them in.

2. Omission:

· Jones v. US: Defendant convicted of involuntary manslaughter for neglecting friend’s child which she had agreed to take care of.  Court found that neglect of legal duty can be found criminal.  Four situations where failure to act would be criminal:

1. where a statute imposes a duty to care for another

2. where one stands in a certain status relationship to another (i.e. parent-child, master-apprentice, innkeeper-inebriated customer).

3. where one has assumed a contractual duty to care for another

4. where one has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid.

· Actus reas now encompasses (1) voluntary action and (2) failure to act in omission of legal duty

3. Status offenses:

· Robinson v. CA: Defendant arrested b/c identified by track marks and conversation as a narcotics addict.  Supreme Court overturned conviction, citing 14th Amendment “cruel and unusual punishment”.  Cannot be criminally guilty of “status” as a narcotics addict.  

· Considerations: “intent” to take drugs in future, “voluntariness” as addict, and timeframe to consider actions in.  Also deterrence and retributivist motivations?

· Powell v. TX: Defendant convicted of violating TX statute of being drunk in public.  Tried to argue he was being convicted of “status” as an alcoholic.  Supreme Court upheld conviction 5-4; statute not just about being drunk, but being drunk in public.  Therefore, distinguishable from Robinson.  

· Generally seen to clarify Robinson: criteria is whether you can find an act that is not central to the status to convict on.

· Johnson v. State: Mother convicted of violating FL statute b/c passed drugs to her son via umbilical cord while giving birth.  Court overturned, said statute not intended to cover this.  Possible issues with convicting mom for “status” as drug addict or status of pregnant mom taking drugs, passing drugs to child involuntary.

Summary: Defining actus reas: 

1. Look for voluntary conduct: concern with issues of moral culpability and limiting punishment

2. Omission can be punishable if there was a legal duty.

3. There are constitutional limits to criminal law

B. Limitations on punishment of culpable conduct

1. Proportionality:

· Ewing v. CA: Defendant convicted of theft of golf club and sentenced to 25 to life under “three strikes” rule.  Supreme Court ruled not “grossly disproportionate”; therefore constitutional.  Considerations based on Solem.  

· Rationale here includes 1) not capital offense, 2) not grossly disproportionate to other states, 3) respect for legislative and public policy.

· Other things to consider: double punishment, punishing for future intent based on past, proportionality to final crime, actual deterrence effect, circum. of return to society from prison?

· Solem v. Helm: Defendant wrote bad check; on basis of this and six previously nonviolent felonies, sentenced to life without parole.  Supreme Court ruled unconstitutional.  Critical factor was lack of parole.  Consideration guidelines:

· gravity of offense and harshness of penalty, 

· sentence for other crimes in jurisdiction, and 

· sentences imposed for same crime in other jurisdictions.

· Note difference in perspective here compared to Ewing.

· Harmelin v. MI: Defendant sentenced to life without parole for possession of 672 gm of cocaine with intent to distribute.  Supreme Court ruled 5-4 to uphold.  Held that 8th Amendment does not require strict proportionality; only prohibits gross disproportionality.  As long as OK with 8th, then legislature policy can determine punishment (e.g. war on drugs).  Court divided as to whether non-capital cases can really be grossly disproportionate.  Courts delineate some characteristics to judge gross disproportionality, but don’t give relative weight to them.

2. Legality:

· Keeler v. Superior Ct.: Defendant convicted of killing fetus by beating pregnant girlfriend.  Court overturned conviction, saying statute (referring to humans) did not cover fetuses.  

· Problem: (1) Court was being asked to “extend” statute which would violate legislative/judicial separation, (2) fair notice- most people not assume human included fetus.

Concept: Criminal liability must be imposed by statute and can’t retroactively criminalize something b/c defendant would lack notice that action was criminal.

3. Specificity:

· Chicago v. Morales:  Question of whether Chicago’s gang ordinance was too vague.  Court found that it was.  

· Legal problems: lack of sufficient notice due to vagueness of terms, possible infringement on right to legal actions.  Statute leaves too many questions for normal people to regulate their activities.  Also leaves too much to police discretion, invites abuse.  Fails to define limits to actions of state.  

· Court saying people should be allowed to engage in behavior close to line of criminality with knowledge of where that line is.

· Papachristou v. Jacksonville: Court struck down city’s vagrancy law b/c too broad.  Problems: insufficient guidance to people or police, covered normal, lawful activities, does not outline specific intent or give possibility of refuting.  
· Court saying difficult to constitutionally outlaw behavior like vagrancy b/c encompasses so many normal, lawful behaviors.  
· Note that courts do permit restrictions on behaviors when they are narrowly limited to specific locations (e.g. no loitering in bathrooms). Also, safety concerns can be used to restrict these behaviors.
To Sum Act Requirement: Punishment must be based on past, voluntary conduct, committed within the jurisdiction as specified by statute.

C. Mens Rea/The guilty mind (presumption of innocence extends to mens rea)

1. Strict liability

· intent not necessary, usually for minor crimes. Public safety concerns- usually cover high risk regulatory offenses.  Place burden of care on individual, may act as super-deterrent.

· People v. Dillard: Δ convicted for carrying loaded firearm given to him by his father; did not know it was loaded.  Public safety concerns here. No negligence need be shown.

2. Proof of Intent

· Morisette v. US:  Δ’s conviction of taking weapons casing from Air Force bombing range overturned.  Court said larceny traditionally a crime that required intent, would be unfair to extend strict liability standards to cover that.  

· Crime that doesn’t have long term history of requiring intent, Congress can specify intent not necessary.

· malum in se offenses: crimes wrong in and of themselves

· malum prohibitum offenses: where Congress has decided act by itself is criminal.  Courts cannot shift crime from malum in se to malum prohibitum.

· Lambert v. CA: Δ convicted for not registering in state as a former felon. Court overturned. Rare instances where ignorance a law is an excuse due to passive conduct and the fact that statute is not widely known.  Note lack of compelling public interest here.

· Lesson:  In situations where law is not widely known and no act triggers realization of duty, government must prove defendant had knowledge of such duty.

· To Sum Strict Liability: Limited number of strict liability offenses, generally minor, but some felonies. State deciding that public safety interests outweigh risk of convicting non-blameworthy individuals.  MPC does not approve, wants to define levels of culpability.

· Arguments in favor of strict liability include public safety, difficulty in proving negligent mental state.

3. Categories of culpability

· Regina v. Faulkner: Δ was seaman, tried to steal rum, accidentally ended up setting ship on fire.  Court finds that in order to convict on ship burning, must show connection between intent and actions. No conviction.

· See culpability level chart: Purposeful; knowing; reckless; negligent; (strict liability).
	Purposeful
	Actions done with goal to commit act (conscious object of actions)

	Knowingly
	Almost certain that act will occur due to actions

	Recklessly
	Disregard of substantial risk of act occurring as a result of actions.

	Negligently
	Should have reasonably been aware of the danger of actions.  Need to find gross deviation from reasonable person’s behavior.

	Strict liability
	Doesn’t matter what mental state was.


· MPC says that  there must be a match between intent and the act.  Cannot “transfer” the intent from one act to another.
4. Mistake of Fact

· Regina v. Prince. Δ takes 14 yr old from father, says he thought she was 18.  Court finds strict liability with respect to age element, although statute doesn’t explicitly say.
· This comes down to a policy decision on judges part- decide what they want to achieve, then manipulate application of law to match that.
· State v. Guest. (AK) Question of whether jury should be allowed to consider Δ mistake about girl’s age in statutory rape guilt.
· Court finds that intent is component of guilt: Unusual- most courts have strict liability standard.  Court decides that intent is unwritten requirement of criminality, punishment is severe here, and no public policy justification for strict liability.
· Note that mistake of fact carries no weight with strict liability offense- court doesn’t care what Δ was thinking, only with what he did.
5. Mistake of Law:
· US v. Baker. Δ caught selling counterfeit watches, appeals conviction on grounds that he didn’t know it was criminal offense to sell watches.  Court rejects argument.

· “Ignorance of the law is no excuse”- consider difficulty of notice, proof of knowledge. You never see language that you have to know you violated a criminal statute in order to be guilty of the crime.

· Especially where the act is known to be wrongful, knowledge of criminal law is not a consideration.

· Commonwealth v. Twitchell. (MA) Appeal conviction of recklessly disregarding their child’s health on grounds that they were misled about MA law by attorney general’s statement.  

· Court finds them legally excused because of their reliance on that incorrect statement from an official.

· Mistake of law rarely usable as a defense.

· Exceptions: Reliance on official statement of law (Twitchell) and wholly passive conduct that does not trigger knowledge of the law (Lambert).

6. Capacity for mens rea

· Hendershott v. The People. (CO) Δ convicted of assault.  Appealed on grounds that trial court excluded evidence regarding Δ’s mental impairment.  Court reversed, held that evidence of Δ’s mental impairment could be introduced to negate mens rea- he could not form the requisite intent.

· Note that such a defense differs from mental insanity plea- no mandatory psychiatric treatment.

· Court here saying mental impairment can be brought in for both general intent (negligent, reckless) as well as specific intent (purposeful, knowing) crimes.

· This is the exception: mental impairment can generally be brought in only for specific intent crimes.

· State v. Cameron. (NJ) Δ convicted of assault.  Appeal on grounds that he was not allowed to use drunken state as a defense to negate intent.  

· NJ statute permits voluntary drunkenness defense only if it negates an element of the crime and only in specific intent crimes.  This is unusual: most jurisdictions do not permit use of drunkenness as a defense.

· However, court says evidence here does not reach level to demonstrate drunken impairment- sets high standard for evidence before issue can go before jury- avoid risk of jury being biased by information that has no legal weight.

III. Rape

A. Force, Nonconsent, and Resistance (actus rea)

· Things to consider in rape statute:

· Defining the act

· Status of the complainant 

· Consent

· Δ’s intent

· Limitations on evidence

· Difficulty of defining how to figure out rape seems to stem from a second mental state that must be considered in this crime.

· People v. Barnes. (CA) Question of whether physical resistance is necessary for rape to occur.  Court holds that resistance not required to demonstrate rape. Lack of resistance may indicate profound fear.

· Need to show: (1) use of force OR (2) capitalization of fear (from threat of force) to induce action against victim’s will.

· Both are indications of lack of consent, which is the critical element.

· State v. Smith. (CT) Woman “went along with it” after Δ made threatening remarks.  Δ appealed conviction.
· State required to prove (1) nonconsensual sex and (2) negligence.

· State does not have to prove use of force- only need to demonstrate non-consent based on objective evaluation of victim’s actions (force included in this).

· Force not required; only need an objective display of non-consent.

· In the interest of MTS. (NJ) Attempt to define what constitutes “force” during rape.

· Court defines force as no more than what is needed to achieve intercourse; sexual penetration in the absence of consent is force.

· Requires objective display of consent- complete removal of force component
B. Mens rea

· People v. Mayberry. (SCt) State required to demonstrate negligence- ask whether the Δ reasonably believed the woman wanted to have sex with him (whether Δ should have known of her non-consent).  Jury determination.

· But allowing mistake of facts might encourage these defenses, make it more difficult to sustain convictions, might require victim to show resistance.

· Also hard to sustain conviction if mental state is required to be reckless or knowing.

· Strict liability standard: Superdeterrent, might make guilt easier to find, but ends up putting victim’s actions on trial- did she really not consent?  Might also cast net too wide.

· Estrich/Henderson debate: Estrich wants to redirect attention at trial to Δ based on negligence standard for rape.  Henderson says that it will always get back to the woman’s behavior since understanding Δ’s mental state requires understanding what the victim was doing.

· Hard to come up with a rape standard that does not at some point examine the victim’s actions.

· Marital exemption: exists in many states- extended immunity to married people

· Defenses:
· Can attack accuser’s credibility.

· Rape shield law- past sexual history not admissible, unless to explain physical condition.

· Past sexual history with Δ, however, is usually admissible.

IV. Homicide

	Evidence showing
	Possible level of homicide
	if evidence shows

	Unintentional killing
	1st degree murder
	Committed during course of felony (felony murder).

	
	2nd degree murder
	Implied malice- extreme recklessness, malignant heart, or (in some juris., like PA) intent to do bodily harm

	
	Involuntary manslaughter
	Negligence, gross negligence, or recklessness; misdemeanor manslaughter (inherently dangerous)

	Intentional killing
	1st degree murder
	Premeditation and deliberation + malice aforethought

	
	2nd degree murder
	Impulsive act with malice but without P&D or provocation (or cooled off)

	
	Voluntary manslaughter
	Provocation leading to passion state of mind


A. Manslaughter

1. Involuntary

· Kansas statute: 

· Act: Unintentional killing

· Circumstance: in commission of, intent to commit, or fleeing from an inherently dangerous felony, or lawful act in an unlawful manner.

· mens rea: reckless: conscious disregard for substantial risk of death.

· Penn. statute:

· Act: Death of person as a direct result of doing an unlawful act.

· mens rea: reckless or gross negligence.

· State v. Williams. (WA).  Native American parents appeal conviction of manslaughter on grounds that their actions did not satisfy negligence standard for involuntary manslaughter.
· Court upholds conviction, based on an objective standard for “reasonable care” to establish negligence in parents’ actions.
· Note that most states do not use mere negligence as mens rea for manslaughter.
· Porter v. State. (FL) Δ runs through stop sign in unfamiliar rural road, hits and kills driver coming across.  Court overturns conviction, says that while he was negligent, his actions did not rise to recklessness required for manslaughter conviction.
· Notice difference mens rea requirement for FL invol. manslaughter than WA.
· US v. Walker. (DC)  Δ charged with invol. manslaughter for carrying around gun without license that was dropped, went off, and killed someone.
· Misdemeanor manslaughter- court says that misdemeanor intent (no license) can substitute for gross negligence required for involuntary manslaughter statute.
· Intent shifting and relaxation of liability almost to strict liabilty- shortcut permitted on public safety grounds.  Superdeterrent
· For misdemeanor manslaughter: need to show act and intent for misdemeanor coupled with casual link to death.
2. Voluntary:  elements: killing + provocation + heat of passion 
· Requires some examination of victim’s action- look for provocation of Δ
· Acknowledgement of emotional aspect of human nature.
· Even with express intent to kill, if provocation is present it is not murder.  Note that a person’s response to your provocation does not count as provocation to you.
· Considerations
1. What constitutes adequate provocation?

2. How immediate must provocation be to killing?  Cooling off period?

3. How flexible are we in defining reasonable person?

· Under common law, distinct categories of provocation- walking in on adulterous wife, physical battery, father seeing son sodomized.

· Generally court decides if provocation is sufficient to be presented to jury.  CA and PA do not require the court to make this initial determination.

· People v. Walker.(IL) Δ and friends threatened by stranger with knife.  Knocked stranger down, then slit his throat.  Court downgraded murder to manslaughter b/c felt his actions were done in a “heat of passion” after provocation.

· Note that Δ crossed line after knocking person down (or even if he had accidentally killed him with brick)- stabbing no longer self defense, since stranger was incapacitated at that point.  That is why it is manslaughter and not excusable self-defense.

· Rowland v. State.(MS) Δ shot wife after seeing her in bed with another man.  Court found this sufficient provocation to downgrade from murder to manslaughter based on common law categories of sufficient provocation.

· Types of conduct sufficient for provocation: Now expanded from common law categories.

· Words generally not considered provocation as matter of law, but some jurisdictions have modified that through case law.

· Existence of provocation examined from a subjective standpoint.

· Adequacy of  provocation examined from an objective, “reasonable person” standpoint.

· People v. Berry. (CA) Δ was provoked for extended period of time by wife who told him she was in love with another man.  Court found sufficient evidence for voluntary manslaughter for jury to consider that charge.

· See a type of provocation not normally recognized under common law.  

· Lesson: aside from vengeance, there really isn’t much the jury can’t hear to determine if provocation and “heat of passion” exists.

· People v. Wu. (CA) Δ killed son, wanted to be allowed to present defense of “unconsciousness”- wasn’t aware of what she was doing.  Court agrees that should be introduced.  

· In dicta, court also said evaluation of reasonableness of provocation should be done in context of cultural considerations.  But this creates thorny questions.  Maybe best to allow defense to be introduced to jury, who can weigh it during deliberations.

· Note that in CA, at least, provocation does not need to generate anger.  Any strong emotion is sufficient to argue provocation.

· Idea is to give jury some latitude in defining acceptable community standards.

Summary:

· Involuntary: Unintentional killing with (sometimes, recklessness), gross negligence, or in some instances, negligence.  For misdemeanor manslaughter, only requires intent to commit misdemeanor with causal link to killing.

· Voluntary: Intentional killing with purposeful or knowing state of mind, but have adequate provocation to generate heat of passion which negates intentional design and downgrades offense from murder to manslaughter.

B. Murder:

· CA penal code: “Murder is the unlawful killing of a human being... with malice aforethought.

· Elements of second degree murder:

1. Accused caused death of another person

2. Acted with malice aforethought- can look at motive, past history, circumstances, etc.

1. Expressed malice: deliberate intention to kill

· Implied: no provocation, or accused exhibits abandoned and  malignant heart.  Extreme recklessness: reckless disregard for human life.

· Malice is key to murder- usually established based on actions of Δ, circumstances/nature of killing and motivation, trouble required to achieve killing.

1. Intent to kill

· Francis v. Franklin.  Δ appealed conviction on grounds that jury instructions told jury that if act was found, then Δ’s intent could be assumed.  Court found that unconstitutional.

· For second degree murder, evidence of intent or recklessness must also be shown in addition to act itself.  In this instance, facts can be argued for and against a demonstration of an intent to kill.

· Commonwealth v. Malone. Δ playing Russian Poker with friend and accidentally killed him.  Court held second degree murder charge appropriate.

· Court found behavior to be extremely reckless due to extreme indifference to human life, constitutes “malignant heart”.  Perhaps severity of consequence upgraded mental state from just negligence.  

· “extreme recklessness” seen as the equivalent to intent to kill.

· Things to evaluate for malice (judgment call based on community standards)
1. magnitude of the risk.

2. justification of the act.

3. awareness of potential risk.

· People v. Protopappas. Δ dentist convicted of second degree murder for killing three patients.  Court finds that jury instructions lacking state of mind instructions was harmless, since it felt no question that extreme recklessness could be found.  Public safety considerations for moving it out of malpractice and into criminal arena.

· Berry v. Superior Ct. Δ charged with second degree murder for keeping pit bull that killed a child.  Court found that since Δ was engaged in activity against the law that was life endangering, didn’t have to be aware of danger and risk of death to be convicted of murder.  Like a misdemeanor second degree murder charge.

· Since this conduct was without any social value and was dangerous to human life, could find second degree murder through implied malice.

· State v. Davidson. Δ kept several Rottweilers, improperly trained, one of which escaped and killed child.  Court finds extreme recklessness present based on awareness of risk and foreseeability.

· But court also seems to think indifference to risk (or determining what the risk is) constitutes extreme recklessness, not just negligence.

· Commonwealth v. Dorazio. (PA) Former heavyweight fighter beat victim until unconscious.  Victim later died. Convicted of second degree murder.

· Court finds that “intent to do serious bodily injury” enough to satisfy intent requirement for second degree murder (note how this lowers burden on state).

· Case suggests nature of Δ may be a consideration when determining whether extreme recklessness exists.

· People v. Watson. (CA) Intoxicated Δ drove through green light at high speed, struck and killed person.  Court found driving at high speed constituted implied malice.

· Decision permitted court to bring charge of vehicular murder instead of vehicular manslaughter.  Can make arguments for and against recklessness of his actions.

Summary:  Extreme recklessnes has to involve something beyond mere recklessness or gross negligence.  Things to look towards:

· Action: 

1. Any social utility?

2. Is it incredibly dangerous?

3. High probability of death?

4. Things about the act that suggest these things?

· Pattern of action

· Characteristics of person

C. Aggravated Murder

1. First Degree Murder: elements: second degree murder (killing + malice aforethought) plus both premeditation and deliberation

A. Premeditation: evidence of planning

1. Nature of relationship between decedent and accused

2. Nature of killing itself

3. Motive

4. Necessity/evidence of planning

5. Observational evidence of prior hostility

· Deliberation: evidence of consideration

1. Time lapse that would suggest thought

2. An opportunity to do something else- indicate deliberate choice.

· Evidence of a chance for reconsideration, e.g. time lapse.

· US v. Watson.(DC) Δ convicted of first degree murder for shooting police officer who was pursing him.  Court found sufficient evidence for both premeditation and deliberation.

· Premeditation was undisputed- he sat and waited for officer to show up.

· Deliberation was disputed.  State argued that time at kitchen table indicated deliberation.

· Court defines difference between first and second degree murder as extra time for thought.  However, that deliberative process can happen in moments.

· Our system finds planning a murder to more morally culpable.  But does this encourage impulsive killing?

· Different courts use different standards for determining evidence of premeditation and deliberation- e.g. time lapse, or “cold-blood” terms like from Austin
· Austin v. US.(CA)  Older woman strangles husband who is suffering from terminal illness and is in pain.  State clearly has her on first degree murder, but only pursues manslaughter.  See consideration of elements not based on merits of the case.

· Commonwealth v. Gould.  (MA). Man stabbed girlfriend, clearly first degree murder, except he thought he had a Messianic role.  Jury found he could understand wrongfulness of his act, so couldn’t plead insanity.

· However, evidence of mental condition permitted to be considered as defense against first degree murder.

· Allow evidence towards intent b/c requirement for premeditation and deliberation implies heightened mental state.  If lack inability to form that mental state, then can’t have first degree murder.

· Some states permit relaxation of mental state: If have second degree murder elements + use of bombs, torture, poison, don’t have to show P&D.  Actions are proxy for mental state.

· Note in NY no distinction between first and second degree murder; distinction only made at sentencing phase.

B. Felony murder

· When killing occurs in the course of an enumerated dangerous felony.  No felony murder unless felony liability is shown.  Frequently also charged with lesser charge so if felony (and felony murder) charge is overturned, still charged with murder/manslaughter.

· Rationale for felony murder rule comes from deterrence and retributive theory.

1. Felony is seen as valid proxy for first degree murder culpability 

2. People who are so violent that will engage in felony conduct don’t deserve more refined considerations of murder liability.

3. Deterrence effect.

4. Encourages people to commit felony in safe manner.

· Problems:

1. Proximate cause problem: intent to commit felony may not carry any appreciation or foresight that a death might occur.

2. Intervening actor problem: consider armed robbery.  What happens when victim responds with lethal force?

· State v. Martin. (NJ) Δ set apartment on fire.  Δ claimed he set ball of garbage on fire, didn’t mean to set apartment on fire (negligent or reckless), but state claimed it was deliberate arson (purposeful or knowing).

· Court reversed conviction for felony murder, said liability required that deaths be foreseeable or reasonably probable with respect to the felony. 

· Some affirmative defenses listed in NJ statute: Δ didn’t directly commit fatal act, no reason to know accomplices would kill, not armed with deadly weapon or think anyone else was.  

· People v. Stamp. (CA) Armed robbers successfully pulled off armed robbery of store, but one of store clerks had heart attack immediately after from the stress.  Court affirmed felony murder conviction.

· Court holds Δs to a strict liability standard of guilt- uses a “but for” analysis to determine liability for death. Foreseeability not a consideration.  If not for felony murder statute, probably armed robbery conviction.

· People v. Hickman. (IL)  Δs surprised by police at end of a burglary, during chase, one of the police officers shot and killed another officer.  Court held that killing did not need to be done by one of the guilty parties for felony murder to apply. (This was overturned).

· Note hard to say if killing was done “in the course” of a felony, probably not done “in furtherance of” the felony.

· Court based its decision on reading of legislative intent, probably motivated by retributive theory, but even there a stretch.  

· People v. Washington. (CA)  During armed robbery, gas attendant shot and killed one of accomplices.  Second robbery charged with felony murder.

· Court overturned conviction; felt that since killing was not committed by robbers in furtherance of crime, malice could not be applied to killing.

· Court seemed to be concerned about extending felony murder guilt when there is another actor between the Δ and the death.

· Policy considerations: (1) notice for the crime, (2) responsibility limited to the actions that you do.

· People v. Cabaltero. (CA) During armed robbery, one robber shot the other.  Convicted of felony murder.  Court held that status of person killed or whether killing was intentional irrelevant for felony murder. Only care about reckless behavior during course of felony.

· Distinguish from Ferlin, where one of the arsonists burned himself to death. 

· People v. Gladman. (NY)  Δ fled from scene of armed robbery, hid in bowling alley, killed police officer who confronted him within 20 minutes of robbery.

· Court upheld felony murder conviction, found that flight from scene of crime still constituted “in the course” of a felony.

· How to determine “in flight”?  Look to

1. same location?

2. distance between felony and killing?

3. time between the two acts?

4. possession of loot?

5. police in close pursuit?

6. Δ reach place of temporary safety?

· When in doubt, courts err on the side of giving question to the jury.

Summary:
· Theories of felony murder:

1. Proximate cause theory: dangerous felony creates dangerous situation, so Δ should be liable for all deaths incurred.

2. Protected person theory: liability only extends to innocent people killed during felony, but doesn’t matter who is the killer.  

3. Agency theory: only felony murder when killing is done in perpetration of felony.  Does not apply when non-Δ does the killing. Δ only liable for her and her accomplices’ actions. 

· Most states use the agency theory; some the proximate cause theory.  In general, courts have attempted to limit scope of felony murder liability.

2. Capital Murder/Death Penalty

A. Policy considerations
· Furman v. Georgia: 1972.  Death penalty struck down as unconstitutional.

· Gregg v. Georgia. 1977.  Death penalty upheld. Main concept: Discretion of jury must be guided to prevent inconsistent application of death penalty.
· Woodson: invalidated mandatory death penalty.

· Bifurcated trial:

1. Guilt phase: establish killing, malice, and premediation and deliberation.

2. Penalty phase: life, death, or life without parole

1. Jury must unanimously find that aggravating factors for capital punishment exist beyond a reasonable doubt.

2. Must consider existence of mitigating factors based on preponderance of evidence. May not have to be unanimous about mitigating factors (depending on jurisdiction).

3. Do aggravating factors outweigh mitigating factors (unanimous)?  Don’t have to agree on which aggravating/mitigating factors to consider.

· Deadlock leads to variety of outcomes.  NY: Judge gives life with parole in 20-25 years.

· Unclear who has final decision of death verdict: some places jury, other places, jury only gives judge recommendation.

· Requires a “death qualified” jury- jurors that would be willing to impose death penalty, but not automatically.

· Aggravating factors are enumerated.  Rationale:

1. provides notice

2. consistency in application

3. identify factors for jury to weigh

4. narrow classes of offenses which qualify

5. informs judges and lawyers of type of offenses that qualify.

· Generally aggravating factors address “heinous, atrocious, or cruel” aspect of crime.  But also permit jury some discretion in deciding what they consider h.a.c.

· CA voided h.a.c. as an aggravating factor b/c of vagueness.

· During penalty phase, state can introduce Δ’s criminal history, which is not allowed, during guilt phase.

B. Mitigating circumstances
· Δ also allowed to present evidence not normally allowed to come into guilt phase of trial as mitigating factors.  Δ generally allowed to introduce wide variety of mitigating factors during penalty phase to give them the benefit of the doubt.

· Considerations of mitigating factors:

1. Type of factors to be considered: Δ’s role in crime, Δ’s background, criminal record, impairments not admissible at trial, impact on Δ’s family, Δ’s social value.

2. Should mitigating factors be enumerated like aggravating factors?  Might limit Δ to those factors, but if defined broadly, might provide more weight to consideration of mitigating factors.  However, might suggest that burden is on Δ to prove them and be dehumanizing.

3. What weight should factors be assigned?  Do they have to correspond to aggravating factors?  May come down to how difficult we want to make assigning death penalty.  Might not be good to open up frame of mitigating factors too much, but state can open up frame of aggravating factors.  Perhaps better to leave this up to jury discretion.  

C. Aggravating circumstances

· Olsen v. State. (WY) Δ convicted of murdering three people in bar after completion of robbery of bar.

· Issues: 

1. Court concerned that multiple murders would be used as aggravating factor.  Too much in common to other crimes.

2. Double counting robbery felony both for guilt of felony murder and aggravating factor?  Court says since he was also charged and found guilty of first degree murder, felony could be applied to that as an aggravating factor for death penalty. Note that if not double charged, then could not have used felony as aggravating factor.

3. Did court assign death b/c it received improper instructions about possibility of parole and didn’t want Δ getting out on parole?

· Zant v. Stevens: court held that as long as a single statutory aggravating factor was in consideration, jury could also consider other non-statutory aggravating factors.

· Payne v. Tennessee: Victim impact statements permitted: does this imply one life worth more than another?  Arguably fits into jury discretion part of post-Gregg conception of structured death penalty consideration.

· See tension between rules, which enhance predictability, and individual discretion, which is important part of fairness.

D. Categorical limits

· Mens rea limitation:

· Tison v. Arizona. Several brothers busted brother out of prison; during escape, one brother and accomplice shot innocents in cold blood.  Question of extending death penalty to those who assisted in escape but not with killing.

· Court ruled that because brothers’ role in the felony was significant, they displayed necessary reckless disregard for human life.

· Establishes reckless disregard for human life as the minimal mens rea for the death penalty.  

· Distinguished from Enmund v. Florida, in which Δ’s participation in the felony murder was minimal (getaway driver).  No death penalty there because did not intent to kill and minimal participation in felony.

· Court in Tison used survey of state legislature policies and jury rulings on death penalty to establish what the standard of “cruel and unusual” was.

· Mental capacity limitation

· Capital punishment rarely used against mentally retarded individuals: deterrent and retributive goals aren’t achieved, Δ’s can’t participate in own defense.

· Atkins v. Virginia: Supreme Court holds that mental retardation is a categorical limit to capital punishment.  Leaves states to define mental retardation.

· Motivations: what do we consider morally blameworthy?  Negative reaction by jury?  Belief that he can’t reform? Belief that Δ will repeat crime?

· Age limitation: Supreme Court held categorical bar if under 16.  Usual standard.

· Note that brain research suggests adolescents are biologically incapable of acting on knowledge of right vs. wrong.

· Capricious application
· McCleskey v. Kemp: Black Δ convicted of killing white officer.  Cited Baldus study in support of argument that Georgia death penalty applied unconstitutionally.  Violation of equal protection clause.

· Court felt that McCleskey had to show purposeful discrimination in his individual case.  Otherwise, would condemn entire criminal justice system.  Worried about slippery slope of application.

· Arguably he did show purposeful discrimination in his case, but court held that where there is discretion, it refuses to read invidiousness into actions unless proven.  Powell later expressed regret over decision.

V. Attribution of Criminality

A. Attempt


1. Punishment
· not punishing mere intent, but intent + overt act.  Act designed to indicate crossing threshold from mere thought.  Mere preparation is not enough.
· Rationale:

1. Deter commission of the crime.

2. Punish those who are morally indistinguishable from those who successfully completed crime.

3. Provide basis for law enforcement to intervene before completion of the crime.
· Most jurisdictions distinguish between attempt and completion of a crime.  

· Most jurisdictions use a mix of dangerous proximity to success test and substantial step test in determining attempt liability. Consider both on a test!

· Rejected MPC tests: p 644
2. mens rea/ actus reus

· People v. Murray. Man preparing to marry niece.  Court finds not guilty of attempt.  Instead, finds that he was only in preparation.

· Whether something is preparation or an attempt depends a lot on what doctrine is used by jurisdiction.

· Looking for an act that constitutes strong prediction that a crime will occur unless there is intervention.

· McQuirter v. State.  Black male Δ found guilty of attempt to commit assault with intent to rape for following woman up and down block.  Actus reus for attempt to rape is assault- putting victim in fear or actual battery.  Here, court uses social customs/community judgment to define Δ’s actions as assault.  Dodgy.

· mens rea of attempt: purposeful- specific intent to commit completed crime.  

· Attempt requires purposefulness even if guilt of completed crime could be established by negligence or strict liability.

· actus reus for attempt: Because of difficulty in establishing intent to commit crime, courts usually want an action consistent with or unequivocally demonstrating crime about to be committed.
· MPC test for attempt: an act that is a substantial step towards the commission of the crime that strongly corroborates criminal purpose.  Provides standard for what kind of cases can even go to jury for consideration, but open to interpretation.  Open ended to allow jury discretion for whether action is predictive of criminal intent.  
· People v. Rizzo. Δs attempt to rob individual of bankroll, but never find him.  Police arrest Δs as they rush into the wrong building.  Court overturns robbery conviction.  

· Application of dangerous proximity to success test to suggest that completion of the crime is probable.  Based on physical proximity.  Court overturned conviction b/c no chance that Δs would have succeeded in their attempt since intended victim was nowhere nearby.

· Question about intent assignment: probably an informer.  Courts look for an action that corroborates with this asserted intent.

· Considerations:  The earlier you intervene, the better chance to stop crime, but higher likelihood of getting it wrong.  The later you intervene, might not stop crime, but resolves the issue of accurately predicting the criminal act.  Want to draw the line as early as possible to prevent crime, but late as possible to prevent creating a crime where there wasn’t one.

3. Abandonment

· Abandonment of attempt occurs when you commit what would otherwise be an attempt.

· Typically require that abandonment occur under circumstances manifesting a voluntary and complete renunciation of criminal purpose.

· People v. Staples: Mathematician Δ started to drill hole through floor to bank, but after drilling some holes, decided to stop.  Landlord later discovered equipment and turned Δ in.  Court upheld conviction of attempted burglary.  Focused on what if felt was non-voluntary abandonment of attempt; also felt that attempt was sufficiently complete to prohibit abandonment.

· Questionable logic, would suggest that no abandonment defense exists.  Depends on what you think goals of attempt doctrine are and how abandonment affects that. 

· Most jurisdictions allow abandonment; those that don’t generally have a late threshold for the finding of attempt.

4. Impossibility.
· Factual impossibility: physically impossible for you to commit crime (still have attempt liability.

· Legal impossibility: even if actions of crime were committed, wouldn’t actually be a crime.

· Conflict in authorities for what constitutes legal v. physical impossibility.

· MPC tries to avoid this by defining the attempt more narrowly.

·  Booth v. State. Δ arrested for attempting to buy coat he thought was stolen.  However, coat no longer stolen, but actually under possession of police.  Court overturns conviction on the grounds of impossibility- coat no longer stolen.

· Courts generally decide the impossibility question to determine whether the case will go to a jury at all.  Base decision on societal value judgment.

· Most jurisdictions moving away from allowing legal impossibility as a defense.

B. Complicity/Accomplice liability

1. The accessorial act
· Accomplice liability not a crime in and of itself; simply way of law links individuals in the crime for punishment purposes.

· No longer have formal principal/abettor distinction present in common law in most jurisdictions, but maintained in MA, NC, RI, and TN.  Guilt of principal must be found before guilt of accomplice can be found.

· Most jurisdictions, everyone tried as a principle, so even if shooter isn’t convicted, someone who aids can be convicted.

· To establish accomplice liability:

· Community of purpose. If acts suggest community of purpose, don’t have to show evidence of communication.

· Party must commit act that contributes/facilitates principal committing the crime.

· Party does not have to be completely clear about details of offense.

· Modern view: accomplice is liable when her act and assistance is intended to facilitate the commission of an offense. Doesn’t matter if it didn’t actually facilitate the crime. NO “but for” analysis.

· Accomplice liability does not extend to those who find out about the crime but don’t say anything unless there is a duty to disclose (e.g. for a dangerous felony).

· Gains v. State. Δ sitting casually in the car, drove bank robbers away.  Court overturned conviction because evidence did not indicate that he was a knowing participant in the crime even if facts were looked at in best light for the gov’t.

· Mere presence is not enough to establish accomplice liability in most jurisdictions.  However, consider in terms of “molecule of action” would be enough to establish necessary actus reus.

· Exception: There are instances where presence would suggest aiding crime: lookout, presence to intimidate or reassure.  Then only need to find evidence of intent to get accomplice liability.

· State v. Tally.  Δ assists Skeltons in hunting down and killing victim by sending telegram that stopped a prior warning telegram from being delivered.  Court upheld conviction of guilt for aiding and abetting murder.

· Court uses standard of “facilitation”- Tally facilitated killing, so he is accomplice.  Doesn’t matter that crime likely to have occurred without his assistance.

· What about undoing aid?

· MPC: accomplice not guilty if party renounces accomplice action before completion of target offense and deprives the assistance of its effectiveness or if there is timely warning to authorities.

· NY: You can be found to have renunciated aid if you can show that you engaged in substantial effort to prevent the offense.  “Substantial effort” is question for jury.

· Summary: To satisfy actus reus requirement, there must be evidence of encouragement or assistance- some molecule of action to suggest that you were attempting to aid principal in the completion of the ultimate crime.

2. Mens rea

· Two mental states: Purposeful with respect to the assistance to establish accomplice liability, but could have different mental state with respect to the final crime which determines criminal liability for that crime.  Permits discrepant liability.

· People v. Beeman.  Δ provided information that permitted other individuals to rob his sister in law’s house.  Argued that he didn’t want the robbery to occur and expressed that to the two who robbed the house.  Court overturned b/c jury instructions did not properly instruct on the necessary mens rea.

· Court ultimately concludes that mens rea for accomplice liability requires:

· knowledge of principal’s intent.

· purposeful conduct on Δ’s part to commit, encourage, or facilitate crime.

· Meeting of minds not required.

· Court chooses to make distinction between mere knowledge and intent to commit crime; chooses not to require duty of intervention based on knowledge.

· Small step however between demonstrating knowledge and intent to aid in crime.

· Wilson v. People. Δ assisted another in breaking into store, but as soon as other person was in, Δ ran to get police.  Claimed only helped other person break in so that he could get him arrested.  Court overturned conviction on grounds that jury should have been permitted to hear intent defense.

· Arguable that he has both act and mens rea for attempted burglary.  But also arguable that he did not share in mens rea of crime, so should not be guilty.

· Extra crimes: most jurisdictions hold accomplice liable for other crime if other crime was reasonably foreseeable.  

· Some jurisdictions don’t require foreseeability if extra crime is natural and probably consequence of the original crime.

· Iago hypo:  See that due to differences in mental states, it is possible for accomplice to be convicted of more severe crime than person actually carrying out the crime.

Summary: Accomplice liability requires: 

· actus reus: something designed to assist beyond mere presence.

· mens rea: knowledge of prinicpal’s intent and intent to facilitate the crime.

· Mental state with respect to crime differs from purposeful intent to assist crime; can get discrepant liability.

C. Conspiracy


1. Nature of conspiracy.

· Conspiracy, unlike accomplice liability, is a crime in and of itself.

· Permits attribution of criminal liability of one person on many people.  

· The co-conspirators are criminally liable in the same way as the co-conspirator who committed the act.  (You cannot get discrepant liability- different from accomplice liability.  Charge based only on the person who committed actual act)

· Also permits establishment of criminality at earlier point than attempt.

· Three key elements:

· Inchoate crime: doesn’t require objective of conspiracy to be accomplished.

· Group criminality: requires at least two participants

· Instrument to establish wide, vicarious liability.

· Underlying rationale: means to strike against special dangers incident to group activities.

· Establishing conspiracy liability:
· Agreement to commit crime (and therefore intent to commit crime).  Can be inferred from actions of alleged conspirators.  Note that parties must understand the agreement or should have understood the presence of a conspiracy.  Except for serious felonies, knowledge of conspiracy alone does not satisfy this condition.

· Single overt act by a single conspirator independent of acts in furtherance of the agreement.  (Exception is most serious offenses, such as drug trafficking.)  A few jurisdictions do not require this if evidence of agreement is present, but this is the exception.  

· Jurisdictions which see overt act as substantive actus reus requirement usually require an overt act to establish conspiracy liability.

· Overt act standard: something in furtherance of conspiracy.  Can be equivocal or innocent act, as long as consistent with conspiracy.

· Ohio: act manifest purpose on part of conspirator to complete the crime.

· Maine: act be strongly corroborative of actor’s intent to commit the crime.

· Single overt act by single conspirator sufficient for all conspirators.

· Evidentiary advantage to gov’t through conspiracy doctrine:

· Permits trying multiple parties as a group- easier to explain fact set.

· Permits heresay to be submitted as evidence- testimony towards furtherance of conspiracy does not have to be subject to cross-examination

· Statute of limitations: Statute of limitations for conspiracy based on date of last overt act- not when conspiracy was started.

· State v. Verive. (AZ) Δ convicted of being in conspiracy to intimidate trial witness.  Appeals on grounds that couldn’t be convicted of both conspiracy and attempt b/c (1) double counting acts for punishment, and (2) double jeopardy for the same act.  

· Court finds that you can be convicted of both conspiracy and attempt for the same transaction.  Both have same mens rea (intent to commit crime) but act for conspiracy (any overt act in furtherance) is different from act for attempt (overt act in furtherance that is a “substantial step” or has dangerous proximity to success.

· Court uses Blockburger test (whether each provision requires proof of an additional act which the other does not) to determine that elements of conspiracy are different from attempt and therefore held attempt liability distinct from conspiracy liability (no double jeopardy).  Counts the act of making an agreement as a separate element for conspiracy.  Different from Burleson
· State v. Burleson.  Δs plan for bank robbery, abort, then make an attempt on a later date.  At trial initially found guilty of conspiracy on first date and conspiracy and attempt on the second date.  

· Court upholds conspiracy for first aborted try, and attempt, but not conspiracy for second try. 

· Unlike Verive, court finds conspiracy a lesser included offense under attempt.  Agreement for conspiracy not a significant enough additional element distinct from attempt elements.

· MPC and 13 states do not permit conviction on attempt and conspiracy.  Feel that point is to deter crime, and both accomplish that so not appropriate to punish under both.

· Some states feel that prosecuting criminal intent is the main point, so should go after criminal in as many ways as possible.

2. Agreement

· US v. Moussaoui. See indictment.  No direct evidence of agreement, but evidence of constructive agreement.

· Important to define scope of agreement properly.  Gov’t might have him on conspiracy to attack with airplanes, but less likely for conspiracy to attack WTC with airplanes on 9/11.

· US v. Recio. Deals with termination of conspiracy. Drug sting operation.  Question for the court was whether conspiracy automatically ends when object of conspiracy becomes impossible to achieve.  

· Supreme Court says no.  Impossibility not a defense when the conspirators still believe object of conspiracy is still possible.
· Takes MPC code’s attitude toward attempt.  Conspiracy designed to address intent, which is not changed by impossibility of goal.

· Withdraw from conspiracy- only need to notify single member of conspiracy; no additional steps needed.

· Catch: if overt act has already occurred, then can still be convicted of conspiracy even though you have given notice of withdrawal.  Not liable for acts done by the conspiracy following your withdrawal.  

3. Mens rea of conspiracy
· People v. Lauria. Δ operated phone messaging service which was utilized, to his knowledge, by a few prostitutes.  Court held that while he had knowledge he did not have required intent to facilitate prostitution to be guilty of prostitution conspiracy.

· Knowledge of illegal act and intent to further the act must be present.

· Knowledge not sufficient to satisfy mens rea requirement unless harm is serious enough.

4. Incidents of Conspiracy

· US v. Diaz.  Δ arrested during sale of a kilo of coke.  Also convicted on firearm charge from accomplice carrying a gun.  Court upheld conviction for firearms possession.

· Pinkerton Rule: Conspirators are liable for all acts of conspirators that are (1) in furtherance of the conspiracy, (2) within the scope of the conspiracy, and (3) are reasonably foreseeable as a consequence of the agreement.

5. Scope of Conspiracy
· Broad leeway to prosecutor to charge single overarching conspiracy or multiple individual conspiracies.

· Gov’t generally favors single conspiracy b/c can used Pinkerton rule to capture as many criminal behaviors as possible.  May charge several individual conspiracies if want to rack up charges against a single ringleader figure.

· To establish single conspiracy in a drug dealer situation (central supplier, multiple independent dealers), gov’t would have to establish that dealers knew, or should have known, about each other, or that there was interdependence between the dealers.  Various ways to show this.

· Can also consider supplier-> distributor-> seller scenario.  Can demonstrate single conspiracy by showing that knowledge of other members of conspiracy should have been known.

VI. Justification and Excuse

· Defenses for when the gov’t has proven required mens rea and actus reus.  Leads to acquittal.

· Key defenses are defensive force, insanity, or duress.

· Justification: Δ committed crime, but it advances some social interest.  Because of social utility of action, conduct is justified.  e.g. self defense

· Excuse: Δ committed crime, but we don’t want to hold morally blameworthy despite lack of social utility of his actions.  e.g. insanity.

A. Defensive Force

· People v. La Voie. Δ was pushed through intersection in his car, got out, threatened by four men in car pushing him, killed one of them.  Court held that homicide was justifiable (although we could argue that his getting out of the car made him the aggressor) 

· Test: Court establishes objective test to determine if Δ’s belief that he would suffer bodily harm was reasonable:

· Was harm imminent?

· Did he believe he was in danger of being harmed (subjective test)?

· Did he have reasonable grounds for that belief/conduct (objective test in La Voie)?

· Court finds that La Voie established perfect self-defense claim.

· If his belief was honest but the jury did not find it reasonable, then he would have only established an imperfect self-defense claim, which would only allow downgrading of offense, not acquittal.  Mitigation of liability.

· State v. Leidholm.(ND) Δ murdered husband in his sleep after an altercation.  History of physical spousal abuse.  Court overturns conviction b/c Δ should be permitted to introduce evidence of battered woman’s syndrome.  

· Court rules that reasonableness of belief of harm should be a subjective test, not an objective one.  Standard of reasonableness should be established from her shoes. 

· Still requires that she honestly believe in danger of harm and that harm was imminent.

· People v. Goetz. (NY)  Δ shot four youths in subway, one of whom asked him for money.  Δ wanted to introduce evidence to allow jury to consider his subjective point of view when determining reasonableness of actions.  

· Court says determination of reasonableness should be an objective test, but with consideration of Δ’s situation.  Essentially boils down to Leidholm standard.

· Reasonableness standard generally Leidholm/Goetz test: sensitive to individual characteristics.

· Δ in Goetz essentially arguing “battered citizen” syndrome- reaction based on past experiences with similar situations.  Evidence designed to create similar arguments as in Leidholm, but fear based on multiple individuals, not just one.

· Δ can argue self-defense claim as long as his perception of danger was reasonable- does not have to be real.  Jury can decide whether to credit his defense.

· When is deadly force justified? Court here says when the individual reasonably believes the other person is using or about to use deadly force against them, or is threatening rape, sodomy, robbery, or kidnapping.  Jury must still decide whether to credit your defense.

· Tennessee v. Garner. Garner fleeing from robbing home, police yelled for him to stop, saw that he was unarmed, shot in the head. Court ruled that deadly force can be used to prevent escape of felon only when he poses significant threat of death or physical injury to officers or other people.

· Law enforcement interests must be balanced against due process rights of target of force.

· Police use of force:  Non deadly force used by police must be reasonable and necessary under the circumstances.  Deadly force usually restricted to enumerated felonies, often restricted only to police.  

· Situations in which force can be used: (note in most places, officers do not have duty to retreat)

· Arrest- governed by statute.  Most places, only police; some, any citizen.

· Prevent escape from custody.  Some jurisdictions even allow use of deadly force during prison escapes, regardless of the original type of felony.

· Crime prevention: prevention of felony with risk of serious harm or death.

· Suppression of riots and civil disorders.  These days, deadly force OK by police if threatened, but not by citizens.

· Possible level of knowledge required by police before use of force:

· absolute knowledge- witnessing the crime.

· beyond a reasonable doubt.

· probable cause.

· Court in Garner uses probably cause standard.  Also suggests that there must be a warning and after the commission of a felony.

· Up to jury to decide whether officer’s belief about felon was reasonable.  Standards generally all over the map, but officers generally permitted to apply their judgment when deciding whether or not to use deadly force.

· People v. Ceballos. Δ set up a sping gun to protect possessions in his garage.  Two youths, after making sure nobody was there, entered, one was shot and killed.  Court ruled that Δ was not justified in using deadly force to dissuage burglary.

· Policy: If Δ was at home and threatened with imminent bodily harm, then deadly force justified.  Court says must be to protect from atrocious crime.  Spring gun would have been OK if threat was factually correct.

· Court says murder, mayhem, and robbery constitute atrocious crimes; burglary not always an atrocious crime.

· Reasonable mistake still acceptable to justify self-defense.

· Policy II: Most jurisdictions, key issue is whether you are in your dwelling.  Deadly force OK to protect home.  Moderate force OK to protect property.

B. Necessity

· The Queen v. Dudley & Stevens.  Δ were stranded in a boat, killed another person in the boat for sustenance.  Court ruled that killing in this situation was not excusable under necessity.

· Necessity defense: when elements of criminal liability can be established but there is a greater reason for not placing that liability on the defendant.

· Actor chooses between two evils: engages in harm to avoid a greater harm.

· Δ has burden of establishing necessity: must demonstrate to jury that harm avoided was greater than harm caused.

· Elements to prove necessity:
· Δ must reasonably believe that the harm was required to prevent another harm

· Act caused lesser harm then might have otherwise occurred.

· No viable alternative existed.

· Δ did not cause harm that would have otherwise occurred.

· Reasonability measured from an objective standard (little consideration of personal circumstance), considering, e.g.:

· alternatives to her actions

· whether a reasonable person would have done the same thing

· imminence of harm (may be considered, but not required)

· Policy issues: Who is in the best position to balance the harms?  Jury? Judge?  Probably not legislature- couldn’t account for all possibilities.

· Arguing necessity: consider if harm done violates goals of the statute violated.  Also, culpability is different from person who commits crime with no good reason.

· e.g. marijuana hypo. most courts require demonstration that there was no legal alternative and that the benefit from the weed was greater than the harm sought to be prevented by the drug statute.

· Tension between deterring impulses of individuals where they might cause harm while recognizing and tolerating the self-help impulses that may lead to harm.

C. Duress

· While necessity caused by a “thing” or circumstance, duress caused by a person.

· Different from defensive force b/c not designed to resist aggressor, but rather to go along and even further his goals.

· Does not require a balancing of harms consideration- just immediacy of harm that overbears Δ’s will.

· State v. Crawford. (KS) Δ engaged in series of armed robberies, kidnappings, etc.  Claimed under duress from drug supplier who threatened family in Colombia. Court upheld trial court’s definition of the nature of the threat for duress to be found.

· Establishing duress (KS):

· Imminent threat

· Continuous compulsion

· No opportunity to escape

· MPC establishment of duress:

· No imminent threat requirement (can be considered, but not required).

· Permits consideration of personal circumstances.

· Defense may rest on threat of unlawful force.

· Policy: Most jurisdictions require more stringent standard than MPC.  Threat must be death against you or a loved one.

· US v. Contento-Pachon. Colombian citizen had family threatened by drug distributor unless he smuggled cocaine into US.  Was caught smuggling.  Court of Appeals ruled that he should be allowed to introduce evidence to argue a duress defense.

· Δ’s fear considered objectively, with some consideration of circumstances (not as much as Leidholm standard).

· Duress usually narrowly defined: only where Δ reasonably believes crime is the only way to rebuff possibility of grievous bodily harm and is in no way responsible for creating situation

· Reasonable standard:  MPC: Person of reasonable firmness would have succumbed to this threat.

· Considerations: time/opportunity to go to police? contribution to situation? lack of physical proximity to make fear of threat reasonable? 

· Excuse rationale: actor acted irrationally b/c of fear or threat.

· Justification rationale: threat was so real that only way to act was in this manner- save life of threatened person.

· In practice: Most jurisdictions do not limit threat to death or bodily harm; but threat to reputation or property not considered legitimate grounds for duress.  Usually threat must be imminent.

· Jury not supposed to consider harm done v. harm avoided, but often do. 

· Difficult defense to use, rarely used.

D. Mental illness

· Insanity defense: Falls under excuse rubric- person not morally responsible b/c could not understand the moral right/wrong of their actions.  No deterrence possibility, no moral blameworthiness, actions are product of medical illness

· In some jurisdictions, judge can force it upon the Δ if he feels the facts justify it.  Otherwise, it must be raised in timely manner or can be precluded from raising it.

· Burden: Δ has burden of demonstrating insanity.  Different standards: some evidence of insanity; preponderance of evidence; reasonable doubt of sanity.  Most require preponderance of evidence.  Federal courts generally require clear and convincing evidence of insanity.

· Mental state at the time of the crime is the important factor.  Different from being competent to stand trial.  If incompetent at trial, either released or civilly committed.

· Bifurcated trial: Merits phase of trial addresses whether necessary mens rea is present; second part of trial addresses whether Δ was insane.  Insanity defense sometimes only applied to some of the charges.

· Civil commitment: designed to rehabilitate.  Permits keeping person for longer than they would be allowed to be kept for purposes of punishment.  For lesser crimes, such as misdemeanors, everyone pretends that Δ is sane to avoid civil commitment and allow voluntary commitment later.

· People v. Serravo (CO) Δ stabbed wife, thought he was getting instructions from God (re: building sports complex). Case appealed by prosecution to determine what “incapable of distinguishing right from wrong” means.  Defined by court to mean societal standards of moral right and wrong; deific decree indicates inability to distinguish between social standards of moral right and wrong.

· M’Naughten rule: incapable of distinguishing right from wrong.  Court in that case also defined it as moral right and wrong.  Δ NGI if thinks action is morally right even through understood it to be legally wrong.

Criminal Law Fall 2004 Case Summary

I. Defining culpability

A. Actus Reus- Culpable conduct

1. Criminal act/voluntariness:

· Procter v. State: Defendant convicted for keeping a place with intention or purpose of violating OK law preventing sale of alcohol.  Court overturned.

· US v. Maldonado: Defendant convicted of drug possession in a sting operation.  Upheld.  Here, intent was coupled with unlawful act.  

· Martin v. State: Defendant convicted of being drunk in public after police arrested him and took him to a highway.  Overturned.  

· People v. Grant: Defendant convicted of assault outside of bar, wanted to use defense of automatism.  Court agreed that it could be a defense.  

· People v. Decina: Defendant criminally liable when had epileptic seizure behind the wheel of car.  Defendant knew he could have seizure at any time, so driving meant disregarding possible consequences.  

2. Omission:

· Jones v. US: Defendant convicted of involuntary manslaughter for neglecting friend’s child which she had agreed to take care of.  Court found that neglect of legal duty can be found criminal.  

3. Status offenses:

· Robinson v. CA: Defendant arrested b/c identified by track marks and conversation as a narcotics addict.  Supreme Court overturned conviction.

· Powell v. TX: Defendant convicted of violating TX statute of being drunk in public.  Tried to argue he was being convicted of “status” as an alcoholic.  Supreme Court upheld conviction; statute about being drunk in public.  

· Johnson v. State: Mother convicted of violating FL statute b/c passed drugs to her son via umbilical cord while giving birth.  Court overturned.

B. Limitations on punishment of culpable conduct

1. Proportionality:

· Ewing v. CA: Defendant convicted of theft of golf club and sentenced to 25 to life under “three strikes” rule.  Supreme Court ruled not “grossly disproportionate”; therefore constitutional.  

· Solem v. Helm: Defendant wrote bad check; on basis of this and six previously nonviolent felonies, sentenced to life without parole.  Supreme Court ruled unconstitutional.  Critical factor was lack of parole

· Harmelin v. MI: Defendant sentenced to life without parole for possession of 672 gm of cocaine with intent to distribute.  Supreme Court upheld; held that 8th Amendment only prohibits gross disproportionality.

5. Legality:

· Keeler v. Superior Ct.: Defendant convicted of killing fetus by beating pregnant girlfriend.  Court overturned conviction, saying statute (referring to humans) did not cover fetuses.  

6. Specificity:

· Chicago v. Morales:  Question of whether Chicago’s gang ordinance was too vague.  Court found that it was.  

· Papachristou v. Jacksonville: Court struck down city’s vagrancy law b/c too broad.  
C. Mens Rea/The guilty mind

7. Strict liability

· People v. Dillard: Δ convicted for carrying loaded firearm given to him by his father; did not know it was loaded.  Upheld.

8. Proof of Intent

· Morisette v. US:  Δ’s conviction of taking weapons casing from Air Force bombing range overturned.  

· Lambert v. CA: Δ convicted for not registering in state as a former felon. Court overturned. 

9. Categories of culpability

· Regina v. Faulkner: Δ was seaman, tried to steal rum, accidentally ended up setting ship on fire.  No conviction.

10. Mistake of Fact

· Regina v. Prince. Δ takes 14 yr old from father, says he thought she was 18.  Court finds strict liability with respect to age element, although statute doesn’t explicitly say.
· State v. Guest. Question of whether jury should be allowed to consider Δ mistake about girl’s age in statutory rape guilt.  Court finds intent a component of guilt.
11. Mistake of Law:
· US v. Baker. Δ caught selling counterfeit watches, appeals conviction on grounds that he didn’t know it was criminal offense to sell watches.  Court rejects argument.

· Commonwealth v. Twitchell. (MA) Appeal conviction of recklessly disregarding their child’s health on grounds that they were misled about MA law by attorney general’s statement.  Court overturned conviction

12. Capacity for mens rea

· Hendershott v. The People. (CO) Δ convicted of assault.  Appealed on grounds that trial court excluded evidence regarding Δ’s mental impairment.  Court reversed, held that evidence of Δ’s mental impairment could be introduced.

· State v. Cameron. (NJ) Δ convicted of assault.  Appeal on grounds that he was not allowed to use drunken state as a defense to negate intent.  Court held that defense was valid, but evidence did not permit use of that defense here.

II. Rape

A. Force, Nonconsent, and Resistance (actus rea)

· People v. Barnes. (CA) Question of whether physical resistance is necessary for rape to occur.  Court holds that resistance not required to demonstrate rape.

· State v. Smith. (CT) Woman “went along with it” after Δ made threatening remarks.  Δ appealed conviction.  Court held lack of consent could be basis for rape conviction.  Upheld.  

· In the interest of MTS. (NJ) Attempt to define what constitutes “force” during rape.  No more than required to have sex w/o consent.  Conviction reinstated.

B. Mens rea

· People v. Mayberry. State required to demonstrate negligence- that the Δ could not have reasonably believed the woman wanted to have sex with him (Δ should have known of her non-consent).

III. Homicide

A. Manslaughter

1. Involuntary

· State v. Williams. (WA).  Native American parents appeal conviction of manslaughter on grounds that their actions did not satisfy negligence standard for involuntary manslaughter.  Court upheld conviction
· Porter v. State. (FL) Δ runs through stop sign in unfamiliar rural road, hits and kills driver coming across.  Court overturns conviction, says that his actions did not rise to recklessness required for manslaughter conviction.
· US v. Walker. (DC)  Δ charged with involuntary manslaughter for carrying around gun without license that was dropped, went off, and killed someone. 
2. Voluntary:  
· People v. Walker.(IL) Δ and friends threatened by stranger with knife.  Knocked stranger down, then slit his throat.  Court downgraded murder to manslaughter b/c felt his actions were done in a “heat of passion” after provocation.

· Rowland v. State.(MS) Δ shot wife after seeing her in bed with another man.  Court found this sufficient provocation to downgrade from murder to manslaughter based on common law categories of sufficient provocation.

· People v. Berry. (CA) Δ was provoked for extended period of time by wife who told him she was in love with another man.  Court found sufficient evidence for voluntary manslaughter for jury to consider that charge.

· People v. Wu. (CA) Δ killed son, wanted to be allowed to present defense of “unconsciousness”- wasn’t aware of what she was doing.  Court agrees that should be introduced.  

B. Murder:

1. Intent to kill

· Francis v. Franklin.  Δ appealed conviction on grounds that jury instructions told jury that if act was found, then Δ’s intent could be assumed.  Court found that unconstitutional.

· Commonwealth v. Malone. Δ playing Russian Poker with friend and accidentally killed him.  Court held actions justified second-degree murder.

· People v. Protopappas. Δ dentist convicted of second degree murder for killing three patients.  Court finds that jury instructions lacking state of mind instructions was harmless, since no question of extreme recklessness.  

· Berry v. Superior Ct. Δ charged with second degree murder for keeping pit bull that killed a child.  Court found that since Δ was engaged in activity against the law that was life endangering, didn’t have to be aware of danger and risk of death to be convicted of murder.

· State v. Davidson. Δ kept several Rottweilers, improperly trained, one of which escaped and killed child.  Court finds extreme recklessness present based on awareness of risk and foreseeability.

· Commonwealth v. Dorazio. (PA) Former heavyweight fighter beat victim until unconscious.  Victim later died. Convicted of second degree murder.

· People v. Watson. (CA) Intoxicated Δ drove through green light at high speed, struck and killed person.  Court found driving at high speed constituted implied malice.

C. Aggravated Murder

1. First Degree Murder: 

A. Premeditation: evidence of planning

· US v. Watson.(DC) Δ convicted of first degree murder for shooting police officer who was pursing him.  Court found sufficient evidence for both premeditation and deliberation.

· Austin v. US.(CA)  Older woman strangles husband who is suffering from terminal illness and is in pain.  State clearly has her on first degree murder, but only pursues manslaughter.  

· Commonwealth v. Gould.  (MA). Man stabbed girlfriend, clearly first degree murder, except he thought he had a Messianic role.  Evidence of mental condition permitted to be considered as defense against first degree murder.

B. Felony murder

· State v. Martin. (NJ) Δ set apartment on fire.  Δ claimed he set ball of garbage on fire, didn’t mean to set apartment on fire (negligent or reckless), but state claimed it was deliberate arson (purposeful or knowing).  Court reversed conviction for felony murder

· People v. Stamp. (CA) Armed robbers successfully pulled off armed robbery of store, but one of store clerks had heart attack immediately after from the stress.  Court affirmed felony murder conviction using a “but for” analysis.

· People v. Hickman. (IL)  Δs surprised by police at end of a burglary, during chase, one of the police officers shot and killed another officer.  Court held that killing did not need to be done by one of the guilty parties for felony murder to apply. (This was overturned later).  

· People v. Washington. (CA)  During armed robbery, gas attendant shot and killed one of accomplices.  Second robber charged with felony murder.  Conviction overturned.

· People v. Cabaltero. (CA) During armed robbery, one robber shot the other.  Convicted of felony murder.  Court held that status of person killed or whether killing was intentional irrelevant for felony murder. 

· People v. Gladman. (NY)  Δ fled from scene of armed robbery, hid in bowling alley, killed police officer who confronted him within 20 minutes of robbery.  Court upheld felony murder conviction.

2. Capital Murder/Death Penalty

A. Policy considerations
· Furman v. Georgia: 1972.  Death penalty struck down as unconstitutional.

· Gregg v. Georgia. 1977.  Death penalty upheld. Main concept: Discretion of jury must be guided to prevent inconsistent application of death penalty.
· Woodson: invalidated mandatory death penalty.

B. Mitigating circumstances
C. Aggravating circumstances

· Olsen v. State. (WY) Δ convicted of murdering three people in bar after completion of robbery of bar.

· Zant v. Stevens: court held that as long as a single statutory aggravating factor was in consideration, jury could also consider other non-statutory aggravating factors.

· Payne v. Tennessee: Victim impact statements permitted.

D. Categorical limits

· Mens rea limitation:

· Tison v. Arizona. Several brothers busted brother out of prison; during escape, one brother and accomplice shot innocents in cold blood.  Court ruled that because brothers’ role in the felony was significant, they displayed necessary reckless disregard for human life for death penalty.

· Mental capacity limitation

· Atkins v. Virginia: Supreme Court holds that mental retardation is a categorical limit to capital punishment.  Leaves states to define mental retardation.

· Capricious application
· McCleskey v. Kemp: Black Δ convicted of killing white officer.  Cited Baldus study in support of argument that Georgia death penalty applied unconstitutionally.  Court did not credit argument.

IV. Attribution of Criminality

A. Attempt


1. Punishment
2. mens rea/ actus reus

· People v. Murray. Man preparing to marry niece.  Court finds not guilty of attempt.  Instead, finds that he was only in preparation.

· McQuirter v. State.  Black male Δ found guilty of attempt to commit assault with intent to rape for following woman up and down block.  
· People v. Rizzo. Δs attempt to rob individual of bankroll, but never find him.  Police arrest Δs as they rush into the wrong building.  Court overturns robbery conviction through application of dangerous proximity test.

3. Abandonment

· People v. Staples: Mathematician Δ started to drill hole through floor to bank, but after drilling some holes, decided to stop.  Landlord later discovered equipment and turned Δ in.  Court upheld conviction of attempted burglary.  

7. Impossibility.
· Booth v. State. Δ arrested for attempting to buy coat he thought was stolen.  However, coat no longer stolen, but actually under possession of police.  Court overturns conviction on the grounds of impossibility- coat no longer stolen.

B. Complicity/Accomplice liability

1. The accessorial act
· Gains v. State. Δ sitting casually in the car, drove bank robbers away.  Court overturned conviction because evidence did not indicate that he was a knowing participant in the crime even if facts were looked at in best light for the gov’t.

· State v. Tally.  Δ assists Skeltons in hunting down and killing victim by sending telegram that stopped a prior warning telegram from being delivered.  Court upheld conviction of guilt for aiding and abetting murder.

2. Mens rea

· People v. Beeman.  Δ provided information that permitted other individuals to rob his sister in law’s house.  Argued that he didn’t want the robbery to occur and expressed that to the two who robbed the house.  Court overturned conviction b/c jury instructions did not properly instruct on the necessary mens rea.

· Wilson v. People. Δ assisted another in breaking into store, but as soon as other person was in, Δ ran to get police.  Claimed only helped other person break in so that he could get him arrested.  Court overturned conviction

C. Conspiracy


1. Nature of conspiracy.

· State v. Verive. (AZ) Δ convicted of being in conspiracy to intimidate trial witness.  Appeals on grounds that couldn’t be convicted of both conspiracy and attempt b/c (1) double counting acts for punishment, and (2) double jeopardy for the same act.  Court finds that you can be convicted of both conspiracy and attempt for the same transaction.

· State v. Burleson.  Δs plan for bank robbery, abort, then make an attempt on a later date.  At trial initially found guilty of conspiracy on first date and conspiracy and attempt on the second date.  

2. Agreement

· US v. Moussaoui. See indictment.  No direct evidence of agreement, but evidence of constructive agreement.

· US v. Recio. Deals with termination of conspiracy. Supreme Court says conspiracy does not automatically end when object of conspiracy becomes impossible to achieve.  

3. Mens rea of conspiracy
· People v. Lauria. Δ operated phone messaging service which was utilized, to his knowledge, by a few prostitutes.  Court held that while he had knowledge he did not have required intent to facilitate prostitution to be guilty of prostitution conspiracy.

4. Incidents of Conspiracy

· US v. Diaz.  Δ arrested during sale of a kilo of coke.  Also convicted on firearm charge from accomplice carrying a gun.  Court upheld conviction for firearms possession.

5. Scope of Conspiracy
V. Justification and Excuse

A. Defensive Force

· People v. La Voie. Δ was pushed through intersection in his car, got out, threatened by four men in car pushing him, killed one of them.  Court held that homicide was justifiable.

· State v. Leidholm.(ND) Δ murdered husband in his sleep after an altercation.  History of physical spousal abuse.  Court overturns conviction b/c Δ should be permitted to introduce evidence of battered woman’s syndrome.  

· People v. Goetz. (NY)  Δ shot four youths in subway, one of whom asked him for money.  Δ wanted to introduce evidence to allow jury to consider his subjective point of view when determining reasonableness of actions.  Court says determination of reasonableness should be an objective test, but with consideration of Δ’s situation.  

· Tennessee v. Garner. Garner fleeing from robbing home, police yelled for him to stop, saw that he was unarmed, shot in the head. Court ruled that deadly force can be used to prevent escape of felon only when he poses significant threat of death or physical injury to officers or other people.

· People v. Ceballos. Δ set up a spring gun to protect possessions in his garage.  Two youths, after making sure nobody was there, entered, one was shot and killed.  Court ruled that Δ was not justified in using deadly force to dissuade burglary.

B. Necessity

· The Queen v. Dudley & Stevens.  Δ were stranded in a boat, killed another person in the boat for sustenance.  Court ruled that killing in this situation was not excusable under necessity.

C. Duress

· State v. Crawford. (KS) Δ engaged in series of armed robberies, kidnappings, etc.  Claimed under duress from drug supplier who threatened family in Colombia. Court upheld trial court’s definition of the nature of the threat for duress to be found.

· US v. Contento-Pachon. Colombian citizen had family threatened by drug distributor unless he smuggled cocaine into US.  Was caught smuggling.  Court of Appeals ruled that he should be allowed to introduce evidence to argue a duress defense.

D. Mental illness

· People v. Serravo (CO) Δ stabbed wife, thought he was getting instructions from God (re: building sports complex). Case appealed by prosecution to determine what “incapable of distinguishing right from wrong” means.  Defined by court to mean societal standards of moral right and wrong; deific decree indicates inability to distinguish between social standards of moral right and wrong.

